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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA 


CI-IARIZS a. DAVIS 


Criminal No. 658-55 


Defendant. : 


Washington, D. C#, 

Monday, September 12, 1955. 

the above-entitled cans9 came on for trial before Honorable 
LUTHER V# YOUNGDAEL, a Judge in the United States District Court, and a jury, 
at 10 a. Li. 

I 

APPEARANCES; 

* j 

For the Government; 

HAROLD E. TITUS, Esq.., Assistant United States Attorney. 

For the Defendant: 

SAUL G. LICHTENEERG, Esq. 

PROCEEDINGS (C) 

(After the impaneling of a jury and opening statement by the Assistant 
United States Attorney, the following witness was called:)• 


Thereupon, 


FREDERICK ALLEN BARNES 


was called as a witness on behalf of the Government and, after being first 
duly sworn, was examined and testified as follows: 


DUlECT EXAMINATION 


BY MR. TITUS: 


Cl to. Barnes, I want you to hold your voice up so we can hear you 
and tell us your name and Where you li'.e. 

A My name is Frederick Allen Barnes and I live at 1222 T oireet, 

j 

Northwest. 

0 Mr. Barnes, directing your attention to the date of July 2nd this 
past summer, 1955, did there coi^e a time on that morning when you were m the 
market located at Seventh and 0 Streets, Nortliwest, in the Distr-ct of Columbia? 
A Yes, sir. 

Q, And what were you doing in the market at that tine? 

A Shopping. 


Q You were shopping? 
A- Yes, sir. 









c 


Q Did there come a tii^e when you were about to leave the market? (3) 

A Yes, sir. (4) 

•1 And did anything unusual occur when you were about to leave the 
market? Did something happen to you? 

A Before I left, I got my pocketbook gone. 

Ci Mr. Bames, I am going to stand back here and you speak up and. talk 
to me so everyone can hear you and you tell us what happened when you were at 
the market 'that morning. 

A Veil, when I went in the market it was crowded, so I load to get in 
line and this young man here — he was behind me — and I had on my coveralls, 
and my right hip pocket — 

0, You had on your what — your right hip pockets? 

A My billfold. 

C; All right, go ahead. 

A I felt it easing out of my pocket. I turned around and this young 
man — I said, -You have my wallet.** Well, he didn't say he did and he didn't 
say he didn*t, but he cut out of the line and went on out, and I was behind him. 

■I At tlie time that you were standing in line, what was that line for? 
Were you leaving the store or coming in? 

A No, sir, we was shopping. 

»v You were shopping? 

A Yes, sir. 

Q, And what was the line, to pay the bill? 

A No, to buy tilings. 

*1 I beg your pardon. (5) 

A To buy some food. 

CJ To buy some food? 

A Yes, sir. 

Q And hew long had you. been in the market on 0 Street when you felt 

your wallet being removed from your pockets? 

A Veil, I don't reckon it was over five minutes when I felt it easing 

out. 

Q When you turned around and you said you saw the defendant, you are 
referring to this defendant seated at the table? 

A Yes, sir. 

Q When you saw the defendant, how far behind you was he, to. Barnes? 

A Veil, he was the next one behind me. 

Q Next one behind you? 
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(5) 


A Yos, sir. 

Q And from where you ape sitting,could you point to a distance about 
how far behind.you he was when you turned around? 

A Veil, I don't guess it was ovep six or eight inches is as near as I 
could get it. He was just in standing room because it was crowded. 

Q All right, Mr. Barnes, let me ash you that wallet that you spoke of 
that you felt was missing; is that correct? 

A Yes, sir. ^ 

Q Bow much was in the wallet, if anything? 

A $12.96, I think it was. 

Q $12.96? 

A Yes, sir. 

A After you told the defendant to give you your money back, you. say 
that he left the line and left the store; is that correct? 

A Yes, sir, he went on out. 

Q T'hat did you do? 

A I went on out behind him. 

Q And what happened then? 

A Hell, I ran him up — I chased hiu — walked up — and the officer — 

THE VITIISSS: Vhen I went on out behind him, why he walked up right into 
the officer*s arms. 

BY MR. TITOS: 

Q Right in the officer’s anas? 

A Yes, sir. 

Q About how far had you walked from the store entrance? 

A Hell, I would say about the length of that table. (7) 

u And when happened when you say he walked into the arms of the officer? 
’•/hat happened then? 

A The officer searched him but he didn*t have it. 

Q Did you explain to the officer what had happened? 

A Yes, sir, I told the officer he had ay billfold, that he had taken 
my billfold. 

j 

Q And the officer — 

A And the officer searched him and did not find it. Then he told me 
to apologise, and I was very glad to do it because I did not want nothing on 
nobody that wasn't true. 


Ye told you to apologise? 
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A To apologize and shake hands with him, and I shook hands. 

Q And you apologized? 

A Yes, sir. 

q And then what did you do? 

A T - r ell, I went on out then, 
q You went on out? (o' 

A Yes, sir. 

q T.hat do you speak specifically by ‘‘went on out’ 1 ? VJhere did you go? 

A I vent home, 
v You vent home? 

A Yes, sir. 

q Did you go bach into the market before you went home? 

A No, sir, I didn’t go bach in there any more, 

q You vent straight home? 

A Yes, sir;. 

MR. TITUS: If it please the Court, may we have this wallet mar hod as 
Government’s Exhibit No. 1 for identification? 

THIS DEPUTY CL2RZ: Government’s Exhibit Ho. 1 for identification. 

( w allet was marked Government’s Exhibit No. 1 for identification.) 
q Tfbuld you look at that wallet and tell us whether you can (9) 

identify it, sir? 

A Yes, sir, because I have one or two of my cards in here with my 
name on it. This here is a public library one. 

Mr. Barnes, before you go through all the cards, the question was, 
is that your wallet? 

A Yes, sir, this .is my wallet. 

q Is that the wallet that you had in your pocket when you were in 
the store and that you felt removed from your pocket? 

A Yes, sir, this is the wallet. 

Q Mr. Barnes, had you ever seen the defendant, Charles Davis, prior 
to that cate of July 2? 

A No, sir, never had. 

q Never had seen him before? 

A No, sir. 

These identification papers which you were looking at, were some of 
those or all of those in the wallet at the time it was taken from your pocket? 

A Some of them were, yes, sir. 



* » • • 

Q. Scans of them were* Did they have your home address on them? (5) 

A No, sir, they didn’t have that address where I live now, hut (10) 

it had my other address there at Eighth and 21 Streets. 

(J Did they have the address where you were living then an July 2? 

A No, they didn’t have that on there, 

0 They had the address prior to that? 

A Yes, sir. 

MR. TITUS: That is all. Your witness. 

CROSS EXAMINATION 

BY MR. UCHTZNBERG: 

<1 After you lost your wallet on July 2, who showed it to you the 
next time? 

A The police. 

Q, This man was never shown the wallet, was he? 

A Not in my presence. 

*1 Veil, then, this wallet was returned to you 'ey the police officers? 

A No, sir, it was returned to me downtown at some court, some place, 

and I for'at what building it was now, but that is where I had to go. 

A The police showed it to me, but he kept it until after the (11) 
trial. ; 

Q The police officer is the one who shewed it to you; isn’t that right? 

A Yes, sir. 

o Was Davis there when the police officer shewed you the wallet? 

A No, sir. 

C; You don’t really 3avow where he got that wallet, do you? 

A Sir? 

C You don’t know where the police officer got the wallet. 

« j 

THE WITNESS: I don’t understand him. 

TR2 COURT: You don’t Lncw where the officer got the wallet? 

THE WITNESS: No, of my cwn knowledge, I don’t know, but when I followed 
this young man out on the sidewalk I never seen this wallet and I didn't see 
where it had gone to. 

Q Mr. Bamos, how old are you? (12) 

A Sixty-six. 

Q What hour of the day was this? I believe it was 11:45, was it not, 

when you were in this market? 

A Yes, sir. 

Q Where is the uarket, exactly? 
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A Seventh and 0. (12) 

0 Eight on the corner? 

A Yes, sir, right on the corner. 

0 Is it the 0 Street Market? 

A The 0 Street Marlet, Seventh and 0. 

Q How many people were in line? 

A I just couldn't tell because it was very crowded. 

Q There were a lot of people in line? 

A A lot of people was in the line, hut I just couldn't tell you. 

Q. Were people wallring bach and forth past the line? 

A Yes, sir, there was some passing the line, hut there was nobody 
getting out of this line any more than the ones being waited on. 

C Weren't there other people walking past the people that were in line? 

A Some people walking through the main aisle. 

0 l!ow, the stand where you were going to buy your food, was that (If) 
on your right or on your left? 

A Well, it was on the left-hand side. 

C The left-hand side. Then your right-hand hip pocket was on the 
outside toward the aisle; is that right? 

A Yes, sir. 

C Mow, can you tell us in the five and ten minutes that you were 
standing in line how many people went past you. on the aisle? 

Q And while you were standing at the counter waiting to get waited on, 
other people were walling past you in the aisle; isn't that right? 

A Not directly past me. 

0 How wide is the aisle? (14) 

A Veil, the aisle I guess is about as wide as that aisle out there 
(indicating',. 

Q And would you say that nobody passed you whilo you were standing at 
the counter? 

A I am sure nobody didn't pas3 by me because I felt this man's hand 
in my pocket. 

C Now, before we get to that, before you felt your pocketbook leaving 
your pocket, how long were you in line? 

A I guess I vas in line about a half hour;.not over a half an hour. 

•1 Is it your testimony that in that half your when you were standing 

at the counter nobody passed you on that aisle? 

A Not close to steal my pocketbook. 


i> 
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0 Will you answer my question, please, 2-ir. Barnes? (14, 

A I am doing it the best I know. 

Q Veil, is it your testimony that in that half hots* nobod;' passed you? 
A I couldn't say that on a Saturday, a busy day like that day was. 

0 Would you say that several people passed in that aisle? 

A Well, I will say that there were several people passing there. 

Cl The market was very crowded; isn’t that right? (15; 

j 

A It was pretty crowded. 

Cl And you were in that market for a half hour; is that correct? 

A I guess altogether it was about a half an hour. 

0 Nov, when you felt your pocketbook leaving your hip pocket, you 

I 

immediately turned around? 

A That is right. 

C And did you immediately see this young man? 

A Yes, I immediately saw him. 

0, What did that young man have in his hands? 

A Well, I didn’t notice it new just what he had. I can’t notice it 
now just what he had in his hands. 

1 Did you look to see? 

A I didn’t look to see whether he had anything in his hands or not. I 
was just edited over my billfold. 

; 

Q Now, when you felt your pocketbook leaving your pocket, you instantly 


turned around, didn’t you? 
A Yes, sir. 

1 In other words, 
turned around? 


as your pocketbook was leaving your pocket, you 


A Yes, sir. 

0 That young man did not have your billfold in his hand, did he? 
A Not as I saw. 


C; Now, then he left the line and you walked out of the building; (IS; 
isn’t that right? 

A Yes, sir, and I done went out behind him. 

Q. And you were directly behind him at all times? 

A Directly behind him. 

1 How far behind him were you? 

A Well, I guess I wasn’t over a foot from him. 

Q In other words, Mr. Barnes, you wore always directly behind him; 


isn’t that right? 





A Directly ‘behind him until he walked up on the policemen. C13; 

Q And you ware close epough to bin the whole time to carry on a loud 
conversation with him; isn’t that right? 

A The policeman hoard me talking to him. 

Ci And the hoy kept on walking; isn’t that right? 

A He kept on walking and he never did say any vords to me. 

Q. Now, Mr. Barnes, he didn’t run, did he? 

A No, he didn't, hut he was walking fast. 

Cl And I believe you said — 

HR. TITUS: I am going to object now. If counsel wants to ask questions, 

I think the witness should be allowed to answer him. He wanted to qualify 
that answer. 

THE COURT: Did you finish your answer? 

THE VITI'ESSS: I am trying to finish it the best I can. (1?) 

BY MR. UCIITENESRG: 

‘i You are 65 years of age? 

A I am 56. I will be 56 in October. 

Q Sirty-six, and this young man was walking and you were walking 
behind him. He was not attempting to run, was he? 

A No, he wasn’t attempting to run, but he was walking fast enough to 
stay ahead of me. 

Q And you were directly behind him? 

A Directly behind him. 

0 From the time that you left the counter in the market until the time 
the police officer stopped you and talked to you, did you see your wallet? 

A No, sir, I didn’t. 

r * Did you see this young man get rid of your wallet? 

A No, sir. 

0 Did you see him put anything into his pocket? 

A I did not. 

Q, Did he have on a coat? 

A I believe he had on a little checkered jacket. I am not sure now just 
what he had on. I am not sure about that. 

And all you actually know, Mr.. Barnes, is that somebody picked your 

( 16 ) 


pocket on July 2, 1955? 
A That is right 




Q That is all you actually know; isn't that right? You don't (13) 


know anything else about this, do you? 

A Ko, sir. 

REDIRECT 3CAMIHATI0N 


BY MR. TITUS: 


Q, Mr. Barnes, counsel brought out the fact you vere 
bin on tire street vhen you left the store. There vere quite 
that street, sir, vhen you left, walking up and dcun on the 
walked out? 

A Veil, there was a right good many walking. 

Q I can't hear. 

A Yes, sir, there was. 

C There were a lot of people? 

A Yes, sir. 


•waiting behind 
a fev people on 
street vhen you 


RECEOSS 2X&\ODIATION 


BY MR. LIC3TENB2RC: 

i 

But with all of those people, you vere directly behind him? 


A I vas directly behind him. 

THOMAS H. O'BRIEN (19) 

vas called as a witness on behalf of the Government and, after being first 
duly sworn, vas eramined and testified as follows: 

DIRECT SCAMINAriOM 

j 

BY MR. TITUS: 


Q Officer, you are Private Thomas U. O'Brien of No. 2 Precinct; is 
that correct? 

A I am. 

Q And directing your attention. Officer, to July 2, 1955, this past 
summer, vere you attached to No. 2 Precinct at that time? 

A I vas. 

Q And were you on duty in the vicinity of Seventh and 0 Streets, (20) 
Korthvest? 

A I vas. 

0 And will you tell vis what transpired -that morning pertaining to 
this defendant, Charles A. Davis, in your own words. Officer? 

A I vas in the 1400 block of Seventh Street goin* south an the vest 
side. There is a market there, the Seventh and 0 Market. I vas attracted by a 
loud voice shouting. "Give me back my wallet. Give me back my wallet**• 
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I vent over to stop both the defendant and the complainant ; (20) 

and said, "Vhat is the trouble?- 

0 The complainant, by the way, la that to. 3arnes? 

A Frederick A. Barnes. 

'1 And the defendant is this defendant here? 

A Charles A. Davis. 

And I said, "’•’hat is the matter?- 

He said — Mr. Barnes said — that to. Davis took his wallet. 

So, I patted Mr. Davis down and I didn’t find any wallet at the 
tine. I told Mr. Barnes, I said, *‘Just tell to. Davis it was a mistake,•• I 
guess. So he said — I don’t know what he said, but to. Davis walked (21) 
back in the market. 

I happened to look around and I saw the wallet laying about three 
or four feet away from where Mr. Davis was standing. 

C, Then, Officer, let me interrupt you at that point. I want to get 
the places fixed as to where you were. Can you tell the Court and the jury 
where you were with relation to the entrance to the market, as you recall, 
how far were you down the street? 

A I was right in front of the market. I mean it covers a square, a 
city block. It has numerous exists. 

Fran the entrance, that is from the place where you wo"ld go in 
and out of the market, how far were you standing when you talked to the 
defendant and the complaining witness, approximately? 

A Ten or fifteen feet, I imagine. 

0 And at that time, v/hat was 'the condition of the sidewalk as to 
pedestrians, people walking back and forth? 

A Veil, Seventh and 0 — it is public space, but they allow the 
vendors to put up stands on both sides of the street — on the sidewalk, 
rather, and it just leaves about seven feet of walking space between the 
stands. 

f And were there other people walking up and down the street besides 
yourself? 

A There was. 

Q fjid were they walking on both sides of you when you stopped to (22) 
talk with these people? 

A Yes, continuous traffic back and forth. 

0, Continuous traffic? 

A Yes. 

10 


Q And the first tine that you observed the defendant and Hr. (22) 
Barnes, as best you can estimate, how far when you first sat/ them was 
Hr. Barnes behind the defendant Davis? 

A Hight behind him. 

0 Eight behind him- And was the defendant Davis running or valuing? 

A talking very fast. 

Q, Very fast? 

A Yes. 

n. What if anything did he first say to you when you came up, the 
defendant Davis? 

j 

A Veil, I just said, ‘ What is the trouble here? 1 ' I put ay hand up 
and they both stopped. Mr. Barnes said, -‘He took my wallet." So I ashed him 
did he take the wallet and he said no. 

Q, And you searched him and did not find any wallet at that time? 

A Ho, sir. 

Q Then after you told him to apologize, you said Mr. Davis walked 

bach into the store, Mr. Davis being the defendant? (23) 

A That is right. 

New, you stated that you then looked around in the area where the 

defendant and the complaining witness had been standing when you talked to 
them? ; 

A All three of us. I looked around the general area there. 

f; Where the three of you war® standing? 

A That is right. 

Q Vhere did you find the wallet? 

A Found it propped up on the sidewall:, the sidewalk against one of the 
stands. 

Q Against one of the what? 

A Vegetable stands. 

0 At the time that you saw the defendant Davis, what was he wearing, 
if you recall? 

A It was some sort of a jacket, a full blown jacket with a zipper. 

Q A Zipper? 

A I think it was a check, plaid, or something like that. 

Q Do you remember whether or not the zipper was down or up at the 
time you sew him? 

A No, I don't. (24) 

j 
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£ Now, Officer, I will shot/ you what has been marked as Govern- (24) 
aent's Inhibit No. 1 for identification. Would you look at this wallet and 
tell us whether or not you can identify- it, sir? 

A At the time I brought it in J put my initials on it. 

0 You can identify it by your initials? 

A Yes, sir. 

r : Are there any of the papers inside that you initialed? Did you 

initial any of those. Officer? 

A I initialed a few of the papers here, a social security card and a 
library card. 

Q, Now, Officer after you found the wallet, what did you then do? 

A I looked around and I saw Mr. Davis. 

C Speak up. 

A I looked around and saw Mr. Davis going in the market. So I run in 
after him and I shouted, I said, !; Hey, Red.'* He turned around and he looked 
like he was going to try to run or something, and I put my hand down (indicat¬ 
ing) — 

C What did you then say or do? (25) 

A I put ay hand on my gun and told him, “Don't. 41 

£ And where was he standing at the time that this little incident 

transpired that you described? 

A A little closer than you and I. 

£ A little closer than wa are? (26) 

A Yes. 

About this distance? 

A About that distance. 

£ Right here? 

A Yes. 

Q He was in the market? 

A In the market. 

£ You had gone in the market yourself? 

A I vent in the market. 

£ After you said, ••Don't,' 1 what did you do? 

A I walked up to him. 

£ What happened then? 

A I told him I got the wallet. 

£ What did you do then. Officer? 

A I placed him under arrest and brought him to the box. 
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£ Tool: him to the box. Was he taken to No. 2 Precinct? (26) 

A ile vaa. 

£ Did you or any other q£iicer subsequently locate the co mp la inin g 
witness, Mr. Bames? 

A A scout car located him through identification in the vallet. 

i 

0. And did Mr. Barnes report down to No. 2 Precinct? 

A He did. (27) 

C Has the defendant present at the tine Hr. Bames was brought down 
to No. 2 Precinct? 

A He was in a cell block. 

C Did they see each other? 

A Not in my presence. 

Q Not in your presence. 

(The wallet. Governments exhibit No. 1 for identifier (2o) 
tion was received in evidence.) 

MR. TITUS: Tour witness. 

CROSS BXiiiilNATIQN 

BT IE. LICHT2NB23G: 

Cl Mr. Officer, when you first observed these two individuals, Mr. 

i 

Bames and Hr. Davis walking on the street, they were doing quite a bit of 
loud talking? 

A One way. Hr. Barnes was doing the talking. 

Hr. Bames. And how long wore they under your observation? 

A few seconds. 

What? 

A few seconds. 

Do you know how much space they had traversed before you stopped 


f; 

A 

e 

A 

Q 


them? 

A No* just hearsay. (29) 

Q Veil I mean could you tell from the time you first say them until 
the time you stopped them did they go 10 feet or 15 feet or 20 feet? 

A About 10 feet or 15 feet. 

In that 10 feet, Davis was always under your observation; was ha not? 
No. A lot of people were wallring back and forth. 

Did you see him get rid of anything? 

I did not. 

And while he was standing there talking to you, did you think it was 


c. 

A 

n 

* 

A 

0 


necessary to see if anything could be found in the area? 
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A Yes, -that is why I looked around the area. (29) 

Cl You looked around after you let him go; isn*t that correct? 

A That was a slight omission on ay part. 

Q You don*t know her/ thqft wallet got there, do you? 

A Ho. 

r ; New, you had him under your complete observation in the im- (30) * 

mediate area where the wallet was found; did you not? 

A Yes. 

Q And at that time did you see him throw anything or get rid of 
anything? 

A Ho. 

IS. TITUS: The Government rests. 

(At the bench:) 

til. LICHI2N3ZRG: At this time, if the Court please, we make a motion 
for a directed verdict, a directed judgment of acquittal. There is no proof 
that this man ever took this Mr. Barnes* wallet. Mr. 3ames lost a wallet, 
lie walked immediately behind the defendant. Tie man was never out of his 
observation. He never saw him get rid of anything. The officer never say him 
get rid of anything. 

If Mr. Barnes’ statement is true that as the wallet was leaving 
his pocket he turned around, the man who too?: it could very easily have gone 
right along with him and thrown it in the neighborhood to get the suspicion 
away from him. 

There was no proof, no actual evidence that Mr. Barnes* wallet was 
taken by Davis. The officer didn*t see anything and neither did the com¬ 
plaining witness. Nothing was found on him. 

I think it is a type of case where a directed verdict is in- (21;) 

dicated. 

TIZ3 COURT: The motion is denied. 

IS. LICIH2NB2RG: Exception. 

(In open court:) 

MR. LICHT2NE2RG: The defense will rost at this time, if Your Honor please. 

CHARGE TO THE JURY 

TH2 COURT: (Youngdahl, J.': Ladies and gentlemen of the jury, this has 
been a very short case and I am sure the evidence is fresh in your mind. It 
now becoties necessary for the Court to charge the jury as to the rules of law 
that govern the rights of the parties to this case. 
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The Judge reigns supreme in determining what the lav is and you (31} 
must accept the lav as the Court gives it to you. On the other hand, you are 
the exclusive judges of the facts and it would not be proper for me to tell 
you how to decide this case one way or the other either from what I say or 
from any indication by the tone of my voice or anything else. Neither counsel 
nor the Court have any right to interfere with your responsibility in deter¬ 
mining what the facts are. 

How, because you are the exclusive judges of the facts, it is for (32) 
you to judge the weight and credibility that you will give to the witnesses 
that have testified before you. You may telro into consideration in the dis¬ 
charge of that responsibility, so far as you are able to do so from the 
evidence, the manner, conduct and demeanor of each witness, his memory or 
lach of memory, his faculty or lach of facility to see and hear the things 
about Which he is testifying, his ability or lad of ability to convey to 
you through the medium of words what he has 3een or heard, the probability 
or improbability of the truth of the testimony given by the witness, any 
bias or prejudice which he might have and which might have influenced or 
colored his testimony, and all those other factors which you as intelligent 
and experienced people tde into consideration when you determine the difference 
between truth and half truths or truth and untruth. 

If you find that any witness has in any case testified wilfully falsely 
or corruptly as to any material fact concerning which the witness could not 
possibly have been mistaken, you are at liberty, if you deem it wise to do so, 
to disregard the entire testimony of that witness or any part of his testi¬ 
mony except that it lias been corroborated by credible evidence or circum¬ 
stances and facts disclosed by the evidence in the case. 

You are the fact-finding branch of the Court, members of the jury, and 
in the performance of your duty you must not let sympathy or prejudice (33) 
or passion influence your judgment in any manner. You must reach your verdict 
on the facts as disclosed by the evidence adduced in open court and in¬ 
ferences which are deducible -therefrom reasonably. You are not to speculate, 
conjecture, or guess. 

Now the defendant, Charles A. Davis, has been on trial in this case on 
the charge of robbery, -the robbery cozanonly Imown as pich pochot, under the 
indictment, which reads: 

“Ths Grand Jury charges on or about July 2nd, 1555, within the 

District of Columbia, Charles A. Davis, by force and violence, and 
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against resistance, and by sudden and stealthy seizure and snatch- (23; 
ing, and by putting in fear, stole en d too!: from the person aid from 
the immediate actual possession of Frederic!: A. Barnes property of the 
value of $13.21, consisting of the following: One wallet of the value 
of 25 cents, and $12.96 in money." 

Tc this indictment, the defendant has entered a plea of not guilty, 
end thus puts in issue each and every essential element of the allegations 
of the indictment. 

Of course, it is a fundamental rule of criminal law that the mere fact 
that the defendant has been indicted and is charged with a crime does not 
amount to evidence of and is not to be talren as an indication of guilt, (34' 
because an indictment is merely the procedure in the machinery by which the 
defendant is brought before the Court and placed on trial. 

It is also the law that every defendant in a criminal case is presumed 
to be innocent, and the presumption of innocence relates to every essential 
element of the offense, and attaches to him throughout the trial until over¬ 
come by legal evidence which establishes hi3 guilt beyond a reasonable doubt. 

The law also is that the burden of proof is upon the Government to 
prove the defendant guilty beyond a reasonable doubt. Now, proof beyond a 
reasonable doubt does not mean proof beyond all doubt whatsoever. It does 
mean proof to a moral certainty and not necessarily proof to an absolute 
or mathematical certainty. By reasonable doubt is meant a doubt for which 
you can give a reason to yourself and not just some speculation or conjecture. 
If after an impartial consideration of all the evidence you can say to 
yourself that you are not satisfied of the defendants guilt, 'then you have 
a reasonable doubt. If the evidence is as consistent with innocence as with 
guilt, or if the Government has merely proved that there is a strong pos¬ 
sibility that the fact charged is true, then the Government does not sustain 
its burden. But on the other hand, if after such impartial consideration of 
all the evidence you can truthfully end candidly say to yourself that (35) 
you have an abiding conviction of the defendant's guilt, such as you would 
be willing to act upon in the more weighty end more important matters per¬ 
taining to your own affairs, then you have no reasonable doubt. 

New, the District of Columbia Code under which the indictment is brought 
provides as to robbery as follows: 

"Whoever by force or violence, whether against resistance, or by 
sudden or stealthy seizure, or snatching, or by putting in fear shall 
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take from the possession, person or immediate actual possession (35) 
of another anything of value is guilty of robbery. 1 
Briefly, the Gov^jpaeat contends that on July 2j 1555, at a market 
located at Sevang fthd 0 Sheets, Northwest , in the district of Columbia, 
the defendant robbed Frederick Baynes by picking his poekttj taking from 
there a wallet containing 12.96 in money. The Government asserts that the 
defendant v&s imaediately behind Barnes in the store, j\jst a few inches 
behind him, and the complaining witness felt something, his wallet, being 
taken from his pocket. He saw Barnes step out of the line and he followed 
him out of the store and followed him into the arms of a police officer and 

I 

complained to the police officer that he had picked his pocket. 

The police officer searched the defendant, found nothing, and the 
complaining witness then vent to his home and the defendant returned to (36) 
the store. 

Shortly thereafter, the police officer searched the spot, the area 
where the complaining witness and defendant had been standing, and found 

j 

•the complaining witness 1 wallet with this money. 

The defendant denies that he is guilty of robbery, denies that he picked 
the pocket of Barnes, and oontends the Government has not proved beyond a 

i 

reasonable doubt that he has committed the offense of robbery* 

New, of course, as you are well aware from the evidence in this case, 
members of the jury, the Government relies upon circumstantial evidence to 
substantiate its charge. In criminal cases there ere two types of evidence* 

One type is known as direct evidence and another type of evidence is known 
as circumstantial evidence. 

By direct evidence is want evidence of eye witnesses who saw the act 
perpetrated. In this case, there is no eye witness who claims to have seen 
the defendant take that pocketbook from the pocket of Barnes, the complaining 
witness* Barnes does not claim to have seen it nor anyone else. There is no 
direct evidence tending to prove the defendant’s guilt. 

The Government relies upon What is called circumstantial evidence, and 
this is a second type of evidence. Circumstantial evidence consists of . 
evidence from which the defendant’s guilt may be inferred by the jury. (37' 
One cannot say that either of these two types of evidence or circumstances 
is more reliable or stronger than the other* in eye witness, for example, may 
make a mistake in identifying the person whom he sew. His manor:’ may be in¬ 
accurate, or he may intentionally fabricate a story* *• ■ 
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Circiuastances, too, may sometimes load to an erroneous inference. (37) 

On the other hand, at -fcimes, if the circumstantial evidence is sufficiently 
strong, it nay he even more convincing than direct evidence because circum¬ 
stances speah for thasaflves, and if they are strong fpc>v.gjj they may at 
times irresistibly lead to a definite conclusion. 

The law permits conviction of a criminal offense on circumstantial 
evidence alon9. 

In order, however, to justify a verdict of guilty on the basis of cir¬ 
cumstantial evidence alone, the circumstantial evidence must he of such 
decree and character as to point to the defendant's guilt, end it also must 
he inconsistent with the defendant's innocence. In fact, in order to justify 
a verdict of guilty on the basis of circumstantial evidence alone, such 
evidence must he inconsistent with any other theory e::cept the theory of the 
defendant's guilt. 

If the circumstantial evidence is consistent with the defendant's guilt, 
hut it is also consistent with the defendant's innocence, or in fact with an¬ 
other theory except the theory of the defendant's guilt, then the defendant 
must he found not guilty. (31] 

Now, the defendant has seen fit not to tale -the witness stand in his 
behalf in this case. The defendant in a criminal case under our law lias the 
option whether or not he should tahe the stand. lie has a privilege of talcing 
the witness stand if he chooses to do so. He is under no obligation to 
testify if he chooses not to do so. And the law is that the jury must not 
draw any unfavorable inference against the defendant from the fact that he 
failed to tale the witness stand in his own behalf. 

Filially, members of the jury, in the light of the instructions I have 
given to you, you will use the same common sense and practical approach, the 
same intelligence that you would employ in determining any other important 
matter that you have occasion to decide in the course of your every-day 
experiences. 

Your verdict must be unanimous. 

Upon reaching the jury room, you will elect your foreman or forewoman, 
who will preside over your deliberations and speal: for you when you return 
a verdict to the Court. 

You will proceed to reach a verdict impartially, without sympathy, passion 
prejudice or emotion of any land, one way or’the other. 


One form of a written verdict has been prepared for your benefit, (3£) 

You will fill in the blanic space, writing in either the word -guilty* (39) 

or the words -not guilty* as your verdict is rendered, and have it signed 
by your foreman or forewoman and dated apd returned to this Court, 

(At the bench:) 

MR. LICHTENBIEG: At this time, if the Court please, I renew all objec¬ 
tions and all motions in accordance with the Villarcman vs. United States case. 

THE COURT: All right, the motion .is denied. 

(In open court:) 

THE COURT: The two alternate jurors are excused from further participation 
in this case. 

(Thereupon, the jury withdrew to deliberate its verdict.) 


UNITED STATES DISTRICT COURT (41) 

FOR THE DISTRICT OF COLOMBIA FIL2D IN 0P2N C0DRT 

Holding a Criminal Term ^ 1C 1S55 

HARRY M. HULL, Cleric 

Grand Jury Impanelled June 2, 1955, Sworn in on June 7, 1955 

The United States of America : 

. Criminal No. 650- 55 

Grand Jury No* Orig. 

Charles A. Davis . Robbery (22 D.C.C. 2901) 

The Grand Jury charges: 

On or about July 2, 1955, within the District of Columbia, Charles A. 

Davis, by force and violence and against resistance and by sudden and stealthy 

seizure and snatching and by putting in fear, stole and tool: from the person 

the immediate actual possession of Frederic!: A. Barnes property of Frederic!: 

A. Barnes, of the value of about $13.21, consisting of the following: one 

wallet, of the value of $0.25 and $12.95 in money. 

/s/ Leo A. Rover 

Attorney of the United States in 
and for the District of Columbia 

FILED • (42. 

JUL 22 1955 ! 

HARRY H. HULL, Cleric 

PLEA OF D2F2NDA11T 

On this 22nd day of July, 1955, the defendant Charles A. Davis, appearing 

j v 

in proper person and y being arraigned in open Court upon the 

j 

indictment, the substance of the charge being stated to him, pleads not guilty 
thereto. 

Bond is set by the Court in the amount of $5,000.00. The deft, is committed 
to the D. C, Jail. Ccemitment issued. 
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CHARLES A. DAVIS 




UNITED STATES DISTRICT COURT 


For Tiie 

DISTRICT OF COjfflI'BIfr 


> 

) 

) 


Criminal No, 


FILED 

SEP 13 1955 
HARRY M. HULL, Clari 


658-55 


He, the Jury, find the defendant Cileries A. Davis 

Guilty 

—■ . . ■ I . * ■ 

(Hrite guilty or not guilty) 

September 13, 1955 /s / Harry J, Keegan 

(Date, (Foreman; 

FILED (44; 

SEP 13 1955 

HARRY H. HULL, Clerl: 

On tills 13tii day of September, 1955, came again tiie parties aforesaid, 
in the manner as aforesaid, and tiie same jury as aforesaid in this cause, 
returns into Court at 10:00 A.K. and retires to resume their deliberation; 
whereupon the said jury upon their oath say that the defendant is guilty 
as indicted; and thereupon each and ever;' member of the jury is ashed if 
that is his or her verdict and each and every member thereof say -that the 
defendant is guilty as indicted. 

The case is referred to the Probation Officer of the Court and the 
dofendant is remanded to the District of Columbia Jail. 

By direction 

/s/ Luth er H, Youngdahl _ 

Presiding Judge 
Criminal Court 3 

FILED (45' 

SEP 16 1935 

HARRY il. HULL, Clerh 

LOTION FOR A N3H TRIAL 

Comes new the defendant, Charles A. Davis, by his attorney, and re¬ 
spectfully moves for a new trial in the above entitled cause for the following 
reasons: 

1. That the verdict va3 contrary to the evidence. 

2. That the verdict was contrary to the weight of the evidence. 

3. That the Court erred in denying the defendant’s motion for a directed 
judgment of acquittal. 

4. And for such other and further reasons that may be argued at the 
hearing of this motion. 

/s/ Saul G. Lichtenberg 
Saul G. Lichtenberg 
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FILED 

OCT 12 1955 



HARRY M. HULL, Clerk 


MOTION FOR JUDGMENT OF ACQUITTAL NON-OBSTANTE VEREDICTO 

Comas now the defendant, Charles A* Davis, by his attorney, and respect¬ 
fully moves the Honorable Court for a judgment of acquittal notwithstanding 
the verdict for the following reasons: 

1. That the verdict was contrary to the evidence. 

2. That the verdict was contrary to the weight of the evidence. 

3. That the jury failed to apply the instructions of any offense which 

would justify a verdict of guilty, and to reach a verdict of guilty it was 
necessary for the jury to speculate upon the evidence and the verdict was 
consequently improperly based on speculation, passion, sympathy or prejudiced. 

5. And for such other and further reasons as may be argued at the hearing 
of this motion. 


/s/ Saul G. Lichtenberg 
Saul G. Lichtenberg 

FILED (49) 

OCT 14 1955 

.IARRY M. HULL, Clerk 

On this 14th day of October, 1955, came the attorney o: the United States, 
the defendant is proper person and by his attorney, Saul G. Lichanberg, Esquire, 


wnerevpon the defendant's motion for judgment of acquittal non-obstanted 
verdioto,. coming on to be heard after argument by counsel, is by the Court, 
denied. 

The defendant is remanded to the District of Columbia Jail. 


By direction of 
/s, LUTHER V. YOUKGDAfX 
Presiding Judge 
Criminal Court "Six 


FILED (50) 

OCT 1? 1955 

HARRY h. HULL, Clerk 

On this 14th day of October, 1955 came the attorney for the government 

and the defendant appeared In person and 1 by counsel, Saul Lichtenberg, Esquire. 

It Is Adjudged that the defendant has been convicted upon his plea of’ 

not guilty and a verdict of guilty of the offense of 

Robbery 
as charged" 

| 
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and the covert having as Iced the defendant Aether he has anything to say (50) 
why judgment should not he pronounced, and no sufficient cause to the 
contrary being shown or appearing to the Court, 

It Is Adjudged that the defendant is guilty as charged and convicted. 

It Is Adjudged that the defendant is hereby committed to the custody 
of the Attorney General or his authorized representative for imprisonment 
for a period of 4 

Two (2) Years to Six (6) Years 

tmi/mum/im? 

It Is Ordered that the Clerk deliver a certified cop 3 r of this judgment 

and commitment to the United States Marshal or other qualified officer and 

that the copy serve as the commitment of the defendant. 

/s/ Luther Youngdahl _, 

United States District Judge. 

FILED (51) 

OCT 21 1555 

HARRY M. HULL, Clerk 

NOTICE OF APPEAL 

Name and address of appellant, Charles A. Da*.‘is, District Jail. 

Name and address of appellant's attorney, Saul G. Lichtenberg, National Press 
Building, Republic 7-6427 

Offense D. C. Code: Title 22: Section 2901 (Robbery) 

Concise statement of judgment or order, giving date, and any sentence 
Defendant sentenced on October 14, 1955 to serve a term of from 'two to six 
years in the penitentiary. 

Name of institution where new confined, if not on bail D.C. Jail, Appeal 
bond in the sum of $0500.00 set but defendant lias been unable to post bond. 

I, the above-named appellant, hereby appeal to the United States Court 
of Appeals for the District of Columbia Circuit from the above-stated 
judgment. 

October 20, 1955, /s/ Charles A. Davis _ 


Date 


Appellant 
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G. Notice of appeal filed 
Dated 


September 15, 1955 
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No. 12,951 


QUESTION PRESENTED 

Where the uncontroverted facts disclose; (1) that appel¬ 
lant was the only person close to complaining witness; 
(2) that the latter felt his wallet being withdrawn from his 
pocket; (3) that upon being accused of the theft, appellant 
proceeded to leave the premises hurriedly; (4) that appel¬ 
lant was apprehended and searched by a police office 10 
or 15 feet from the entrance of the premises; (5) that noth¬ 
ing was found upon his person except that almost im¬ 
mediately after appellant proceeded to return to the 
premises the police officer discovered the purloined wallet 
approximately 3 or 4 feet from where, appellant had been 
standing while being searched, 

In the opinion of the appellee, the following question is 
presented: 

1. Did the trial court err in sending the case to the jury 
under proper comprehensive instructions? 


(*) 
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(Hmtet) States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12,951 

Charles A. Davis, appellant, 


v. 

United States of America, appellee, 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

On July 18,1955, there was filed in the District Court for 
the District of Columbia an indictment charging appellant 
with robbery in violation of Title 22, Section 2901, District 
of Columbia Code (J.A. 19). On July 22, 1955, appellant 
was arraigned and pleaded not guilty (J.A. 19). The in¬ 
dictment alleged that on or about July 2, 1955, appellant 
• * # against resistance and by sudden and stealthy 

seizure and snatching • • • stole and took from the per¬ 
son of Frederick A. Barnes • • • “one wallet, of the 
value of $0.25 and $12.95 in money.” On September 13, 
1955, after trial by jury, a verdict of guilty as indicted was 
returned (J.A. 20). On September 16, 1955, appellant filed 
a motion for a new trial and on October 12, 1955, appellant 
filed a motion for judgment of acquittal non-obstante ver- 
dicto (J.A. 21). Both motions were denied (J.A. 21). On 

( 1 ) 
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October 14, 1955, appellant was sentenced to a term of 
imprisonment for a period of two years to six years (J.A. 
22). Appellant now appeals from the judgment (J.A. 22). 

Frederick Allen Barnes, the complaining witness, testi¬ 
fied that on July 2, 1955, he was in a market located at 
Seventh and “0” Streets, N. W., in the District of Co¬ 
lumbia for the purpose of purchasing food (J.A. 1). He was 
in line at the food counter waiting to be served. While 
thus waiting approximately five minutes, he felt his wallet 
being eased out of his pocket (J.A. 2). He turned around 
and saw the appellant who was in line immediately behind 
him (J.A. 2). He testified that he said “you have my wal¬ 
let”, then continuing, “Well he didn’t say he did and he 
didn’t say he didn’t, but he cut out of line and went on 
out, and I was behind him” (J.A. 2). He then stated that 
he followed him out of the market where (J.A. 3) appellant 
then walked up right into the police officer’s arms (J.A. 3). 
The officer searched appellant but found nothing (J.A. 3, 
10). Barnes then apologized to appellant at the suggestion 
of the police officer and went home (J.A. 4). Appellant 
went back in the market (J.A. 11). The wallet was found 
almost immediately thereafter by the policeman. (J.A. 10). 
The wallet was identified by Barnes as belonging to him 
(J.A. 4). He testified on cross examination that there 
were people walking past in the aisle which was as wide 
as the courtroom aisle (J.A. 6). He stated that while he 
was waiting on line nobody passed him in the aisle who was 
close enough to steal his pocket book (J.A. 6). He further 
stated that when he felt his pocketbook leaving his hip 
pocket he immediately turned around (J.A. 7); and that 
he immediately saw appellant (J.A. 7); and that when he 
talked to appellant the latter left the line and kept on walk¬ 
ing fast (J.A. 8). Barnes was 66 years old. On redirect 
examination Barnes testified that when they left the market 
there were “a right good many” people walking up and 
down the street (J.A. 9). 

Officer Thomas O’Brien testified that he was a member 
of the Metropolitan Police Force and was on duty in the 
vicinity of Seventh and “0” Streets, N. W., on July 2, 


< 
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1955 (J.A. 9); that on that day he was attracted by a loud 
voice shoutin'? “Give me back my wallet. Give me back 
my wallet” (J.A. 9); and that he went over to complainant 
and appellant (J.A. 10); he “patted” appellant down and 
did not find the wallet (J.A. 10). He stated that after 
Barnes’ apology, appellant walked back into the market 
(J.A. 10). He then “happened to look around” and saw 
the wallet about three or four feet from where appellant 
was standing (J.A. 10), which was about ten or fifteen feet 
from the market entrance (J.A. 10). There was only about 
seven feet of walking space for pedestrians along that point 
because the food stands on the sidewalk took up the balance 
of the space (J.A. 10). There were other people walking 
up and down the street on both sides of the police officer 
when he stopped to talk with Barnes and appellant (J.A. 
10). It was described as “continuous traffic back and 
forth” (J.A. 10). He stated that when he first observed 
appellant the latter w-as walking very fast (J.A. 11) and 
was wearing a full blown jacket with a zipper (J.A. 11). 
After recovering the wallet the police officer arrested ap¬ 
pellant after the latter “looked like he was going to run” 
(J.A. 12). 

Upon cross examination, O’Brien testified that when he 
first saw appellant and Barnes they were about 10 or 15 
feet or 20 feet from him; that appellant was not always 
under his observation after that time because “a lot of 
people were walking back and forth” (J.A. 13). Neither 
Barnes nor he saw T appellant dispose of the wallet. 

Appellant did not testify nor introduce any evidence in 
his own behalf. Counsel moved for a directed verdict of 
acquittal which was denied (J.A. 14). 

STATUTES INVOLVED 

Title 22, Section 2901 of the District of Columbia Code 
provides that: 

Whoever by force or violence, whether against re¬ 
sistance or by sudden or stealthy seizure or snatching, 
or by putting in fear, shall take from the person or im¬ 
mediate actual possession of another anything of value. 
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is guilty of robbery, and any person convicted thereof 
shall suffer imprisonment for not less than six months 
nor more than fifteen years. 

SUMMARY OF ARGUMENT 

The evidence was sufficient to go to the jury and to sup¬ 
port the verdict. The trial court correctly instructed the 
jury on all phases of the law including the nature of cir¬ 
cumstantial evidence and the burden of proof beyond a 
reasonable doubt resting upon the government. The proven 
circumstances are not as consistent with innocence as with 
guilt. Since appellant chose not to offer any evidence in 
his own behalf the most favorable inference must be given 
to the government’s case. It was within the province of 
the jury to believe or disbelieve the testimony of the wit¬ 
nesses. Having believed them they must have excluded 
every hypotheses save that of appellant’s guilt as a factual 
inference from the proven facts. 

ARGUMENT 

I 

The Evidence Was Sufficient to Go to the Jury and to Support 

the Verdict 

Appellant contends that the Government’s proof was in¬ 
sufficient to sustain the conviction. This contention lacks 
merit. 

The instant case falls squarely within the rule and tests 
set forth in Curley v. United States , 81 U.S. App. D.C. 389, 
1G0 F. 2d 229 (1947), cert, denied , 331 U.S. 187; and Returner 
v. United States, 205 F. 2d 277 (9th Cir. 1953). In the 
Curley case, the Court stated, p. 232: 

• * * The true rule, therefore, is that a trial judge, 

in passing upon a motion for directed verdict of ac¬ 
quittal, must determine whether upon the evidence, 
giving full play to the right of the jury to determine 
credibility, weigh, and draw justifiable inferences of 
fact, a reasonable mind might fairly conclude guilt 
beyond a reasonable doubt. If he concludes that upon 
the evidence there must be such a doubt in a reasonable 
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mind, he must grant the motion; or, to state it another 
way, if there is no evidence upon 'which a reasonable 
mind might fairly conclude guilt beyond a reasonable 
doubt, the motion must be granted. If he concludes that 
either of the two results, a reasonable doubt or no rea¬ 
sonable doubt, is fairly possible, he must let the jury 
decide the matter. • • • But if a reasonable mind 
might fairly have a reasonable doubt or might not 
fairly have one, the case is for the jury, and the decision 
is for the jurors to make. (Emphasis added.) 

In the Remmer case, supra, the court set forth the rule as 
follows (p. 287): 

# # • The test to be applied on a motion of acquittal 
in such a case, however, is not whether in the trial 
court’s opinion the evidence fails to exclude every 
hypothesis of guilt, but rather whether as a matter of 
laic reasonable minds, as triers of fact, must be in 
agreement that reasonable hypothesis other than guilt 
could be drawn from the evidence. Stoppelli v. United 
States, 9 Cir., 1950, 183 F. 2d 391, cert, denied, 340 
U.S. 864 71 S. Ct. 88, 95 L. Ed. 631. If reasonable 
minds could find that the evidence excludes every rea¬ 
sonable hypothesis but that of guilt the question is one 
of fact and must be submitted to the jury. Curley v. 
United States, 1947, 81 U.S. App. D.C. 389, 160 F. 2d 
229, cert, denied 331 U.S. 837, 67 S. Ct. 1511, 91 L. Ed. 
1850; Stoppelli v. United States, supra. 

In Harris v. United States, 59 App. D.C. 353, 41 F. 2d 
976 (1930), this Court had before it for review a state of 
facts not unlike that presented by the instant case. The 
testimony there disclosed that the complaining witness, his 
daughter, and a lady friend, were at a football game, when 
someone lightly tapped him on the right shoulder sufficiently 
noticeable to make him turn around, but, when he did, he 
recognized no one. For sometime, however, he had seen 
one of the defendants on his right side. The complaining 
witness’ daughter observed one defendant tap her father 
on the shoulder and she noticed that the other defendant 
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at the moment was at her father’s left. No one saw either 
defendant take the pocketbook. Although defendants, when 
arrested a week later, denied having been at the ball park 
that day, this Court said that “this evidence although cir¬ 
cumstantial, is sufficient to sustain the verdict of the jury.” 
59 App. D.C. at 354. 

The instant case is similar to the case of Wig fall v. United 
States, — U.S. App. D.C. — (No. 12,826, decided Feb¬ 
ruary 2, 1956). There the defendant had been convicted 
under the same statute as is here involved. The case on 
the facts was quite brief, the only testimony being that of 
the complainant and the arresting officer. The woman 
complainant was on a streetcar. She was carrying a black 
leather purse and in the purse a wallet containing some 
cash. When she left her seat and went to the car door to 
exit she carried the purse, closed and kept shut with a 
secure catch in good condition, on her left arm. She felt a 
pressure from her purse on her left hip. She ignored it 
but then felt it again and, looking up and back, saw Wig- 
fall “sort of hulking over” her. She was annoyed. No one 
else was standing at her left side. She alighted from the 
car and stepped immediately to the sidewalk, where she saw 
that her purse was open and the wallet gone. 

His conviction was based upon circumstantial evidence 
where the wallet vras never recovered and where he was 
arrested several weeks after the theft. In that case, as in 
this, identification was positive. In that case, as in this, 
appellant was the only person by virtue of proximity and 
action who could have purloined the wallet. Here no time 
elapsed between the discovery of the theft and the appre¬ 
hension of appellant and the discovery of the wallet. 

The evidence of the Government was unexplained and 
uncontradicted, and, if believed, was not consistent with 
appellant’s innocence. 

In the instant ease the trial court carefully instructed the 
.jury as to the rights of appellant (J.A. 15, 16, 17, 18): 

Now, because you are the exclusive judges of the 
facts, it is for you to judge the weight and credibility 
that you will give to the witnesses that have testified 
before you. You may take into consideration in the 
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discharge of that responsibility, so far as you are able 
to do so from the evidence, the manner, conduct and 
demeanor of each witness, his memory or lack of mem¬ 
ory, his faculty or lack of faculty to see and hear the 
things about which he is testifying, his ability or lack 
of ability to convey to you through the medium of 
words what he has seen or heard, the probability or 
improbability of the truth of the testimony given by 
the witness, any bias or prejudice which he might have 
and which might have influenced or colored his testi¬ 
mony, and all those other factors which you as intel¬ 
ligent and experienced people take into consideration 
wdien you determine the difference between truth and 
half truths or truth and untruth. 

If you find that any witness has in any case testified 
wilfully falsely or corruptly as to any material fact 
concerning which the witness could not possibly have 
been mistaken, you are at liberty, if you deem it wise 
to do so, to disregard the entire testimony of that wit¬ 
ness or any part of his testimony except that it has 
been corroborated by credible evidence or circum¬ 
stances and facts disclosed by the evidence in the case. 

You are the fact-finding branch of the Court, mem¬ 
bers of the jury, and in the performance of your duty 
you must not let sympathy or prejudice or passion in¬ 
fluence your judgment in any manner. You must reach 
your verdict on the facts as disclosed by the evidence 
adduced in open court and inferences which are de- 
ducible therefrom reasonably. You are not to specu¬ 
late, conjecture, or guess. Of course, it is a fundamen¬ 
tal rule of criminal law that the mere fact that the de¬ 
fendant has been indicted and is charged with a crime 
does not amount to evidence of and is not to be taken 
as an indication of guilt, because an indictment is 
merely the procedure in the machinery by which the 
defendant is brought before the Court and placed on 
trial. 

It is also the law that every defendant in a criminal 
case is presumed to be innocent, and the presumption 
of innocence relates to every essential element of the 
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offense, and attaches to him throughout the trial until 
overcome by legal evidence which establishes his guilt 
beyond a reasonable doubt. 

The law also is that the burden of proof is upon the 
Government to prove the defendant guilty beyond a 
reasonable doubt. Now, proof beyond a reasonable 
doubt does not mean proof beyond all doubt whatso¬ 
ever. It does mean proof to a moral certainty and not 
necessarily proof to an absolute or mathematical cer¬ 
tainty. By reasonable doubt is meant a doubt for which 
you can give a reason to yourself and not just some 
speculation or conjecture. If after an impartial con¬ 
sideration of all the evidence you can say to yourself 
that you are not satisfied of the defendant’s guilt, 

then vou have a reasonable doubt. If the evidence is 
* 

as consistent with innocence as with guilt, or if the 
Government has merely proved that there is a strong 
possibility that the fact charged is true, then the Gov¬ 
ernment does not sustain its burden. But on the other 
hand, if after such impartial consideration of all the 
evidence you can truthfully and candidly say to your¬ 
self that you have an abiding conviction of the defend¬ 
ant’s guilt, such as you would be willing to act upon 
in the more weighty and more important matters per¬ 
taining to your own affairs, then you have no reason¬ 
able doubt. • • • Now, of course, as you are well 
aware from the evidence in this case, members of the 
jury, the Government relies upon circumstantial evi¬ 
dence to substantiate its charge. In criminal cases 
there are two types of evidence. One type is known as 
direct evidence and another type of evidence is known 
as circumstantial evidence. 

By direct evidence is meant evidence of eye wit¬ 
nesses who saw the act perpetrated. In this case, there 
is no eye witness who claims to have seen the defend¬ 
ant take that pocketbook from the pocket of Barnes, 
the complaining witness. Barnes does not claim to 
have seen it nor anyone else. There is no direct evi¬ 
dence tending to prove the defendant’s guilt. 
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The Government relies upon what is called circum¬ 
stantial evidence, and this a second type of evidence. 
Circumstantial evidence consists of evidence from 
which the defendant’s guilt may be inferred by the 
jury. One cannot say that either of these two types 
of evidence or circumstances is more reliable or 
stronger than the other. An eye witness, for example, 
may make a mistake in identifying the person whom 
he saw. His memory may be inaccurate, or he may 
intentionally fabricate a story. 

Circumstances, too, may sometimes lead to an er¬ 
roneous inference. On the other hand, at times, if the 
circumstantial evidence is sufficiently strong, it may be 
even more convincing than direct evidence because 
circumstances speak for themselves, and if they are 
strong enough they may at times irresistibly lead to a 
definite conclusion. 

The law permits conviction of a criminal offense 
on circumstantial evidence alone. 

In order, however, to justify a verdict of guilty on 
the basis of circumstantial evidence alone, the cir¬ 
cumstantial evidence must be of such degree and char¬ 
acter as to point to the defendant’s guilt, and it also 
must be inconsistent with the defendant’s innocence. 
In fact, in order to justify a verdict of guilty on the 
basis of circumstantial evidence alone, such evidence 
must be inconsistent with any other theory except the 
theory of the defendant’s guilt. 

If the circumstantial evidence is consistent with the 
defendant’s guilt, but it is also consistent with the de¬ 
fendant’s innocence, or in fact with anv other theorv 
except the theory of the defendant’s guilt, then the 
defendant must be found not guilty. 

Now, the defendant has seen fit not to take the wit¬ 
ness stand in his behalf in this case. The defendant 
in a criminal case under our law has the option whether 
or not he should take the stand. He has a privilege 
of taking the witness stand if he chooses to do so. He 
is under no obligation to testify if he chooses not to do 
so. And the law is that the jury must not draw any 
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unfavorable inference against the defendant from the 
fact that he failed to take the witness stand in his own 
behalf. 

It is apparent that appellant would now have this Court 
substitute its judgment for that of the jury, which had the 
opportunity to hear the evidence and weigh its credibility. 

In the Wigfall case, supra, the Court stated (p. 2 slip 
opinion): 

In our jurisprudence the credibility of witnesses and 
the derivation of the truth from oral testimony are 
reposed in the hearer of the witnesses. Demeanor, in¬ 
flection and gesture, both on direct examination and 
under cross examination, are elements in those deter¬ 
minations. Sole witnesses are commonplaces of the 
courtroom. The jury chooses what to believe and 
whether the proof thus believed is convincing beyond 
a reasonable doubt. The present case is a typical one 
for the application of those fundamental rules. 

Upon all the proven facts the jury found appellant guilty 
beyond a reasonable doubt and actually excluded, by their 
verdict, every hypothesis save that of appellant’s guilt as 
a factual inference from the facts adduced at the trial. 

That the question of proof and reasonable doubt was for 
the jury to denote is beyond dispute and appellant’s present 
contention must fail. 

CONCLUSION 

Wherefore, it is respectfully submitted that the judg¬ 
ment of the District Court be affirmed. 

Oliver Gasch, 

United States Attorney. 

Lewis Carroll, 

Harold H. Titus, Jr., 

Nathan J. Paulson, 
Assistant United States Attorneys. 
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